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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C.  20554 

In the Matter of 

Requests for Review of 
Decisions of the 
Universal Service Administrator by 

Biblioteca Abelardo Díaz Alfaro 

Schools and Libraries Universal Service 
Support Mechanism 

) 
) 
) 
) 
) 
) 
)
) 
) 
) 
) 
) 

Biblioteca Abelardo Díaz Alfaro 
Billed Entity Number 16052522 
Funding Year 2012 
Form 471 Application Nos. 867068 

Funding Requests Nos. 2363648, 
2363868, 2363901, 2363701, 2363787, 
2364007, 2364054, 2364539, 2364920, 
2365075, 2365117 
  
CC Docket No. 02-6 

ATT: Telecommunications Access Policy Division 
 Wireline Competition Bureau 

REQUEST FOR REVIEW AND WAIVER 

Biblioteca Abelardo Díaz Alfaro of the Municipality of San Juan (hereinafter, the 

“Municipality”) in the Commonwealth of Puerto Rico, pursuant to Sections 54.719(c) and 

54.722(a) of the Federal Communications Commission’s (“FCC” or “Commission”) rules,1

hereby petitions the Commission’s Wireline Competition Bureau for review of adverse decisions 

by the Universal Service Administrative Company (“USAC”) with respect to the above-

referenced Funding Request Numbers (“FRNs”) for Funding Year 2012 filed by the 

Municipality. In the alternative, the Municipality seeks a waiver of the Commission’s rules.

                                                
1  47 C.F.R. §§ 54.719(c), 54.722(a). 
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I. BACKGROUND 

The “bibliotecas” – which is Spanish for “libraries” – that applied for E-Rate funding 

through the above referenced FRNs are instrumentalities of the Municipality of San Juan in the 

Commonwealth of Puerto Rico.  Puerto Rico is divided into 78 “municipalities.”  Each 

municipality has a mayor and a legislature.  San Juan is Puerto Rico’s capital and most populous 

municipality. 

The economy in Puerto Rico has been in a very serious recession for nearly eight years, 

driving tax revenues down and pushing the unemployment rate up to nearly 15 percent.2  Almost 

47 percent of residents in Puerto Rico live below the poverty line (by comparison, the poverty 

rate in Mississippi, the poorest state in the United States, is 23 percent).  Unfortunately, a 

disproportionate number of those living below the poverty line are children.  According to a 

2012 study conducted by the Annie E. Casey Foundation and the National Council of La Raza 

using data from the U.S. Census American Community Survey, more than 80 percent of children 

in Puerto Rico live in high-poverty areas (in contrast to 11 percent of children across the United 

States) and 56 percent of Puerto Rican children live in poverty (compared with 22 percent for the 

entire United States).3  San Juan, being Puerto Rico’s largest city, is home to a disproportionately 

large number of these impoverished children.  The economic situation in Puerto Rico is so 

precarious that the Obama Administration recently named a team of Administration experts  to 

                                                
2  Michael A. Fletcher, Puerto Rico, With At Least $70 Billion In Debt, Confronts a Rising Economic Misery, 
The Wash. Post, November 30, 2013, available at: http://www.washingtonpost.com/business/economy/puerto-rico-
with-at-least-70-billion-in-debt-confronts-a-rising-economic-misery/2013/11/30/f40a22c6-5376-11e3-9fe0-
fd2ca728e67c_story.html (last visited June 20, 2014). 
3  Dania Alexandrino, Study: Puerto Rico's children mired in poverty that dwarfs rest of U.S., CNN, August 
1, 2012, available at: http://www.cnn.com/2012/08/01/us/puerto-rico-child-poverty (last visited June 20, 2014). 
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work with Puerto Rico “to marshal existing federal resources” and assist Puerto Rico in 

“maximizing the impact of existing federal funds flowing to the Island.”4  If USAC’s decisions 

are left to stand, the results would be devastating to the Municipality and its library patrons.  

Specifically, the Municipality would be liable for $254,768.40, which it currently does not have 

at its disposal.  In addition, given the precarious state of Puerto Rico’s economy, it not surprising 

that thousands of the Municipality’s residents – including the unemployed, the elderly, students, 

and the economically disadvantaged – rely on public libraries for Internet access.  Absent 

Commission grant of the instant Request for the Review or Waiver, the Municipality would have 

to cease providing Internet access service to its library patrons.  E-Rate funding is critical to 

Puerto Rico’s economy and to the Municipality’s public library patrons.   

On January 30, 2012, the Municipality filed Form 470 Application Number 

289910001000479 for Funding Year 2012, which included a request for funding for 16 libraries.5  

A few days later, on February 8, 2012, the Municipality amended Form 470 Application Number 

289910001000479 for Funding Year 2012 to include 4 additional libraries, which were located in 

cultural centers owned by the Municipality.6  In response to its Amended Form 470, the 

Municipality received bids for Internet access from the following two entities:  Educational 

Services Network (“EdNet”), which bid only for the original 16 libraries (without maintenance), 

                                                
4  Supporting Puerto Rico’s Economic Development Progress, The White House, President Obama and the 
Hispanic Community, Nov. 21, 2013, available at: http://www.whitehouse.gov/blog/2013/11/21/supporting-puerto-
rico-s-economic-development-progress (last visited June 20, 2014). 
5  Biblioteca Abelardo Díaz Alfaro, FCC Form 470 Application Number 289910001000479, filed January 30, 
2012. 
6  Biblioteca Abelardo Díaz Alfaro, Amended FCC Form 470 Application Number 289910001000479, filed 
February 8, 2012 (“Amended Form 470”). 
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and A New Vision in Educational Services & Materials (“Nevesem”), which bid for the 20 

libraries (with maintenance) included in the amended Form 470.  A Selection Committee was 

established by the Municipality to evaluate these bids.  This Committee was composed of Mr. 

Miguel A. Cruz Matos, Director of the Municipality’s Planning and Budget Division, and Mrs. 

Loyda López Rosario, Director of the Municipality’s Educational Services Program and 

Information Systems Specialist.  After the Committee carefully considered the two bids received 

and after the required 28 days from the date the FCC Form 470 was posted on USAC’s website, 

the Committee recommended and the Municipality selected Nevesem as the most cost-effective 

bid, with price being the primary factor considered.7

On 2013, USAC’s Selective Review notified the Municipality that it would conduct a 

selective review for compliance with the regulations and orders governing the E-Rate program.  

They reviewed 11 FRNs, which represent $254,768.40 of the funds disbursed for Funding Year 

2012. The Municipality cooperated fully, providing documentation regarding these FRNs and its 

competitive bid evaluation process. The Municipality also provided copies of the invoices for 

which payment was disbursed by USAC and its technology plan.   

On May 1, 2014, and as a result of the Selective Review, USAC issued a Notification of 

Commitment Adjustment Letters (“COMAD Notifications”). The COMAD Notification 

referencing FCC Form 471 No. 867068 rescinds funding commitments for 11 FRNs and states 

                                                
7   Nevesem was the only qualified bid received by the Municipality of San Juan for the year 2012.  Although 
the Committee reviewed both bids for said year, EdNet’s and Nevesem’s; EdNet’s bid was ultimately deemed 
ineligible.  EdNet’s bid was deficient and incomplete as it failed to include all libraries (it only bid for 16 libraries 
instead of the 20 libraries required) set forth in the Amended FCC Form 470, and it failed to include the cost of 
maintenance for all 20 libraries.  Nevesem set forth a complete bid for service and maintenance of all 20 libraries 
included in Amended Form 470. 
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that USAC will seek recovery of any improperly disbursed funds from the applicant.8  The 

COMAD Notifications state: 

After multiple requests for documentation and application review, it has been 
determined that this funding commitment must be rescinded in full. The price of 
eligible products and services was not the primary factor in the vendor selection 
process. During the course of outreach with regards to the bidding process the support 
supplied failed to show that price was the primary factor in vendor selection. FCC 
rules require that applicants select the most cost-effective product and/or service 
offering with price being the primary factor in the vendor selection process. Applicants 
may take other factors into consideration, but in selecting the winning bid, price must 
be given more weight than any other single factor. Ineligible products and services 
may not be factored into the cost-effective evaluation. Since price was not the primary 
factor in the vendor selection process, the commitment has been rescinded in full and 
USAC will seek recovery of any improperly disbursed funds from the applicant. 

 For the reasons stated below, the Municipality hereby appeals the COMAD Notifications 

impacting the above-captions FRNs associated with FCC Form 471 Application Number 

867068.  The Municipality requests that the denial and rescissions of the FRNs at issue be 

reversed and that the underlying applications be remanded to USAC for further processing.  In 

addition, and in the alternative, the Municipality requests a waiver of the Commission’s rules. 

II. THE MUNICIPALITY CAREFULLY CONSIDERED ALL BIDS AND 
SELECTED THE MOST COST-EFFECTIVE BID, WITH PRICE BEING THE 
PRIMARY FACTOR. 

USAC incorrectly rescinded the FRNs at issue in this Request for Review.  The service 

provider selected by the Municipality (which was Nevesem) was the only qualified bid received 

by the Municipality because it was the only bid that included a cost proposal for all of the 

Municipality’s locations and all the services requested in its Amended Form 471.  EdNet’s 

                                                
8  Notification of Commitment Adjustment Letter from Schools and Libraries Division, Universal Services 
Administrative Company, to Jose M. Valentin, Biblioteca Abelardo Díaz Alfaro, Funding Year 2012, Form 471 
Application Number  867068, dated May 1, 2014 (“COMAD Notification re Form 471 No. 867068”) (Exhibit A). 
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proposal – which the Municipality carefully considered too – was deficient because it failed to 

include the cost of all services to all of the Municipality’s locations.  The Commission’s rules do 

not require that applicants select vendors that submit deficient proposals that ignore the specific 

technology needs of applicants as established in a properly filed Form 470.  Therefore, the 

Commission must grant this appeal and instruct USAC to continue to process the FRNs at issue. 

(a)  Price Was The Primary Factor.  The COMAD Notifications state that “the price of 

eligible products and services was not the primary factor in the vendor selection process.”  This 

is incorrect.  Price was the primary factor, as required by the Commission’s rules.9  The 

Commission has stressed that, under its rules, applicants are not required to select the lowest-

priced service provider, but must assign the greatest weight to price when evaluating competing 

bids.10  Consistent with these requirements, the Municipality created a bid evaluation matrix 

designed to evaluate the following factors:11

Evaluation Criteria Points Assigned 
Cost-effectiveness 30 
Experience 25 
Personnel qualifications 20 
Managerial and technical qualifications 10 
Availability 5 

                                                
9  See 47 C.F.R. § 54.511(a); see also Federal-State Joint Board on Universal Service, CC Docket No. 96-45, 
Report and Order, 12 FCC Rcd 8776, ¶ 481 (1997) (“Applicants may also consider relevant factors other than the 
pre-discount prices submitted by providers, such as prior experience, personnel qualifications, management 
capability, and environmental objectives”) (subsequent history omitted). 
10  Requests for Review of Decisions of the Universal Service Administrator by Net56, Inc., CC Docket No. 
02-6, DA 13-1891, Order, ¶ 9 n.46 (TADP 2013) (citing 47 C.F.R. §§ 54.503(c)(2)(vii), 54.511(a) (2013), and 
Request for Review of the Decision of the Universal Service Administrator by Ysleta Independent School District, 
CC Docket Nos. 96-45, 97-21, Order, 18 FCC Rcd 26407, 26429, ¶ 50 (2003)); Request for Review of a Decision of 
the Universal Service Administrator by Henrico County School District, CC Docket No. 02-6, DA 13-999, Order, ¶ 
4 n.16 (TAPD 2013) (citations omitted); Request for Review of a Decision of the Universal Service Administrator 
by Fall River Public School District, CC Docket No. 02-6, DA 13-1159, Order, ¶ 5 n.21 (TAPD 2013) (citations 
omitted). 
11  See Municipality’s Guidelines of Bidding Process 2012 (Exhibit B).   
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Evaluation Criteria Points Assigned 
Value-added 5 
Local vendor 5 
Total Points 100 

This is prima facie evidence that the Municipality assigned the most points to the cost-

effectiveness factor.  Therefore, USAC incorrectly concluded that price was not the primary 

factor in considering all bids. 

 (b)  The Municipality Selected the Lowest Cost Proposal, Which Happened to be 

From the Only Responsive Bid Submitted.  EdNet’s total cost proposal was $162,000.00, but 

this proposal did not include the cost of service to all 20 libraries for which the Municipality 

sought E-Rate support in its Amended Form 471.  Instead, EdNet’s proposal included service 

only to the 16 libraries identified in the Municipality’s initial Form 470.  This was a material 

deficiency in EdNet’s proposal because the four libraries it failed to include in its proposal are 

the biggest Municipal libraries, which means these are the most costly locations.  In addition to 

this critical deficiency, EdNet's proposal did not include the cost of maintenance to any library, 

which was requested in both the original and the Amended Form 471.  These facts rendered 

EdNet’s proposal materially deficient.  In contrast, Nevesem’s proposal did include the cost of 

all services requested and to all 20 locations.   

Based on these facts, it was inappropriate for USAC to compare Nevesem’s and EdNet’s 

cost proposals as if it was an apples-to-apples comparison; this was an apples-to-oranges 

comparison.  Had EdNet’s proposal included the cost of providing all of the requested services to 

all 20 locations (like Nevesem’s proposal did), the Municipality would have had two equivalent 

proposals from which to consider which one was the most cost-effective.  This was not the case 
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here and the Municipality should not be punished for selecting the only service provider that was 

responsive to all of its technology needs.   

The Commission’s rules require that applicants consider all bids submitted and select the 

most cost-effective service offering, with price being the primary factor.  The Municipality 

complied with this requirement.  It evaluated and considered the two proposals received: EdNet’s 

and Nevesem’s.  The Municipality determined that EdNet’s proposal was deficient because it 

included neither a proposal for basic maintenance services for any location nor a proposal for all 

20 of the Municipality’s libraries are stated in the Amended Form 471.  This deficiency was 

reflected in the bid evaluation matrix.  This left the Municipality with one responsive proposal, 

which was Nevesem’s.  Because Nevesem’s was the only responsive proposal, it was, by 

necessity, the most cost-effective one.  The Commission’s rules do not require that applicants 

select vendors that submit proposals that are materially deficient and that do not meet the 

technology needs of the schools and libraries.  To the contrary, the purpose of the E-rate program 

is to fulfill the technology needs of schools and libraries as determined by the applicants, not by 

potential vendors. 

   III. WAIVER REQUEST 

The Municipality has presented clear evidence that USAC erred when it denied and 

rescinded $254,768.40 in E-Rate funds.  Not only did the Municipality consider all bids (both 

Nevesem’s responsive bid and EdNet’s deficient bid), but it also selected the most cost-effective 

bid with price being the primary factor.  However, to the extent that the Commission believes 

that the Municipality’s evaluation procedures fell short of the requirements in Sections 54.504 
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and 54.511 as well as any other relevant section of the Commission’s rules, the Municipality 

hereby requests a waiver of the Commission’s rules.

The Commission’s rules may be waived if good cause is shown.12  The Commission has 

extended this waiver authority to waivers of E-Rate Program rules.13  The Commission may 

waive a rule where the particular facts make strict compliance inconsistent with the public 

interest.14  In addition, the Commission may take into account considerations of hardship, equity, 

or more effective implementation of overall policy on an individual basis.15  Waiver of the 

Commission’s rules is appropriate if both (i) special circumstances warrant a deviation from the 

general rule, and (ii) such deviation will serve the public interest.16  The Commission looks 

favorably on waivers where there is no evidence of fraud or misuse of the funds.17

In this case, there is good cause to grant a waiver of the rules, if necessary.  The 

Municipality was and continues to be in compliance with all core programs’ requirements.  

Specifically, it submitted the required forms within the requisite deadlines; it considered all bids 

received (whether they were deficient or not); it waited the mandatory 28 day term before 

selecting a service provider; it conducted a fair and open competitive bidding process in which 

all vendors had access to the same information; it complied with relevant local procurement 

laws; and it evaluated each of the bids received in a manner consistent with USAC’s guidelines; 
                                                
12  47 C.F.R. § 1.3. 
13  See, e.g., Request for Review of Decision by the Universal Service Administrator by Bishop Perry Middle 
School, Order, 21 FCC Rcd 5316, ¶ 4 (2006). 
14  Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990) (Northeast Cellular). 
15  WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969); Northeast Cellular, 897 F.2d at 1166. 
16  Northeast Cellular, 897 F.2d at 1166. 
17  Request for Waiver of the Decision of the Universal Services Administrator by Barberton City School, 
Schools and Libraries Universal Service Support Mechanism, Order, 23 FCC Rcd 15526, ¶ 7 (TAPD 2008). 
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assigning the most points to the cost-effectiveness factor. Because Nevesem’s was the only 

proposal that was responsive to the Municipality’s Form 470, it was, by necessity, the most cost-

effective one.  This decision was made in good faith and not in an attempt to give an unfair 

advantage to one vendor over another.  The bottom line is that the Municipality selected the 

most cost-effective service offering among the eligible bidders – that of Nevesem.  Therefore, 

this is not an instance in which the Municipality is trying to “re-engineer its competitive bidding 

process after the conclusion of that process to reach its desired result,” as the Commission has 

found in other cases.18  In addition, USAC have not presented any evidence of waste, fraud and 

abuse.  Thus, consistent with Commission precedent, a waiver of the Commission’s rules would 

be in the public interest. 

A waiver is also requested based on the undue hardship that would befall the 

Municipality absent a waiver.  Absent Commission grant of the Request for the Review or grant 

of this request for waiver, the Municipality would be liable for $254,768.40, which would be 

devastating to the Municipality and its library patrons.  To be blunt, as noted above, the 

Municipality does not have access to $254,768.40.  Furthermore, the Municipality has explained 

the current economic situation in Puerto Rico, which is so severe that the White House 

assembled a team of Administration experts to work with Puerto Rico to maximize “the impact 

of existing federal funds flowing to the Island.”  On the other hand, a waiver would have 

minimal impact on the universal service fund, as the funds were already approved in the FCDL 

and held in reserve.  Therefore, to the extent that it is necessary, the Municipality respectfully 

                                                
18  See, e.g., Petition for Reconsideration by Henrico County School District, CC Docket No. 02-6, DA 13-
1884, Order on Reconsideration,  28 FCC Rcd 13015 (TAPD 2013). 



11 

requests a waiver of sections 54.504 and 54.511 as well as any other relevant sections of the 

Commission’s rules.

IV. CONCLUSION 

For the reasons set forth above, the Municipality respectfully requests grant of the instant 

Petition for Review and Waiver with respect to its E-Rate applications for Funding Year 2012.    

Lizabel M. Negrón-Vargas, Esq. 
Municipality of San Juan 
P.O. Box 360764  
San Juan, PR 00936-0764 
Tel: (787) 392-0450 
Email: lizanegron@yahoo.com 
Attorney for the Municipality of San Juan 

Respectfully submitted, 

BIBLIOTECA ALBELARDO DIAZ ALFARO 

By:   /s/ Sara I. Benitez Delgado
Sara I. Benitez Delgado 
Directora, Departamento para el Desarrollo 
Social Comunitario 
Municipio de San Juan 
P.O. Box 7179 
San Juan, PR 00923-8179 
Tel: (787) 480-4248 
Email: SIBENITEZ@SanJuanCiudadPatria.com 

DATE:  June 30, 2014 

Via the FCC’s Electronic Comment 
Filing System (ECFS) 







Exhibit A 

Notification of Commitment Adjustment Letter from Schools and Libraries 
Division, Universal Services Administrative Company, to Jose M. Valentin, 

Biblioteca Abelardo Díaz Alfaro, Funding Year 2012,
Form 471 Application Number 867068, dated May 1, 2014 





























Exhibit B 

Municipality of San Juan’s Guidelines for Bidding Process FY2012 








